Bruton

Jespersen v. Harrah’s Operating Co.

Darlene Jespersen worked as a bartender at a Harrah’s casino in Reno, Nevada for twenty years. By all accounts, she was an exemplary employee until she quit her job in 2000, soon after Harrah’s introduced a new appearance policy. Her case raises interesting moral and legal questions about sex discrimination.
For many years, Harrah’s company policy had encouraged female beverage servers to wear makeup. But in 2000, Harrah’s initiated the “Personal Best” campaign as part of a “Beverage Department Image Transformation” program at twenty casinos, including its casino in Reno. It updated its appearance policy and began enforcing it. Some elements of the new policy applied equally to men and women, such as the requirement that both male and female bartenders wear a uniform consisting of black pants, white shirts, black vests, bow ties and black shoes. In addition, the policy included the following provisions:
All Beverage Service Personnel, in addition to being friendly, polite, courteous and responsive to our customers… must be well groomed, appealing to the eye, be firm and body toned, and be comfortable with maintaining this look while wearing the specified uniform. Additional factors to be considered include, but are not limited to, hair styles, overall body contour, and degree of comfort the employee projects while wearing the uniform.  
Beverage Bartenders and Barbacks will adhere to these additional guidelines:

· Overall Guidelines (applied equally to male/female):

· Appearance: Must maintain Personal Best image portrayed at time of hire.

· Jewelry, if issued, must be worn. Otherwise, tasteful and simple jewelry is permitted; no large chokers, chains or bracelets.

· No faddish hairstyles or unnatural colors are permitted.

· Males:

· Hair must not extend below top of shirt collar. Ponytails are prohibited.

· Hands and fingernails must be clean and nails neatly trimmed at all times. No colored polish is permitted.

· Eye and facial makeup is not permitted.

· Shoes will be solid black leather or leather type with rubber (non skid) soles.

· Females: 

· Hair must be teased, curled or styled every day you work. Hair must be worn down at all times, no exceptions.

· Stockings are to be of nude or natural color consistent with employee’s skin tone. No runs.

· Nail polish can be clear, white, pink or red color only. No exotic nail art or length.

· Shoes will be solid black leather or leather type with rubber (non skid) soles.

· Make up (face powder, blush, and mascara) must be worn and applied neatly in complimentary colors. Lip color must be worn at all times. (italics added)
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Jespersen’s disagreement with the policy concerned the makeup requirement. She did not wear makeup on or off the job and claimed that wearing it conflicted with her self-image. Wearing makeup would be “offensive” and “demeaning,” she felt, and would interfere with her ability to do her job. Since she did not qualify for any comparably paying jobs at Harrah’s, she left. In 2001, she filed a sex discrimination lawsuit against the company, claiming that the “Personal Best” policy discriminated against women by “1) subjecting them to terms and conditions of employment to which men are not similarly subjected, and 2) requiring that women conform to sex-based stereotypes as a term and condition of employment.” 

She lost the case. In order to win a lawsuit claiming that one has been the victim of unlawful employment discrimination, one has to show either that the employment policies in question were intentionally discriminatory (“disparate treatment”) or that they had a discriminatory effect (“disparate impact”). Jespersen argued that Harrah’s policy was intentionally discriminatory, but the majority of judges on the court disagreed. 
One way an employer’s appearance/grooming policy might intentionally discriminate based on sex is if it imposes greater burdens on one sex than the other. Compare Harrah’s with two others: 1) a (fictional) brokerage business’ requirement that both male and female employees wear “informal business attire” at the office, and 2) an airline’s requirement that female flight attendants meet strict weight restrictions while male flight attendants are subject to no weight restrictions whatsoever. In both cases it can be said that the policies affect men and women differently. In the brokerage case, even though both men and women are required to wear “informal business attire,” what this implies is different for women than for men: men but not women would be expected to wear a tie, women but not men would be expected to wear a skirt or dress, and so forth. Overall, however, the inconvenience of meeting the standard is comparable for both. In the airline case, however, the burden placed on women relative to men is very different, and so such a policy would constitute disparate treatment, as in Gerdom v. Cont’l Airlines. By holding that Harrah’s policy was not unreasonably burdensome to women, the court effectively ruled that it was more like that of the brokerage than the airline. “[A]n appearance standard that imposes different but essentially equal burdens on men and women is not disparate treatment.”
  

Another way an employment policy might intentionally discriminate based on sex is if it involves sex stereotypes. The classic case of this kind is Price Waterhouse v. Hopkins, where Ann Hopkins was denied a partnership in the national accounting firm Price Waterhouse because even though her work performance was good, some of the male partners found her overly aggressive. Some suggested, for example, that she “needed to take a course at charm school,” and she was advised to “walk more femininely, talk more femininely, dress more femininely, wear makeup, have her hair styled and wear 
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jewelry.” However, the traits Hopkins was advised to hide were the same traits the partners praised in men. Hopkins was thus discriminated against because she was judged according stereotypes about appropriate male and female behavior. Another way sex stereotyping might amount to illegal sex discrimination is if women are treated as sex objects, say, by being made to dress in sexually provocative uniforms. For example, the Sage Realty Corporation was found guilty of sex discrimination for employing only female lobby attendants and requiring them to wear a poncho-like uniform, open at the sides, without shirt, blouse or skirt under the outfit. Attendants were thus required to wear a uniform that was “short and revealing on both sides [such that their] thighs and portions of [their] buttocks were exposed.” 
 Jespersen, however, was not the victim of either of these kinds of sex stereotyping.  
Or at least that was the opinion of the majority of judges on the court. Two separate dissenting opinions were written which objected to the majority’s finding, questioning both the majority’s “equal burden” reasoning and its denial of sex stereotyping. Under the “Personal Best” program, Jespersen and the other female bartenders were required to meet with professional image consultants who then dictated how and where the makeup was to be applied. No comparable requirement existed for the male bartenders. A makeup requirement might seem like a small thing to women who are accustomed to wearing makeup, but for people unaccustomed to wearing makeup at all, or who consider a lack of makeup to be part of their identity or self-expression, a makeup requirement might seem quite burdensome. (Imagine if all judges, male and female, were required to wear makeup – would they continue to think it a small thing?) And the time it would take women to apply and remove the makeup on a daily basis, in addition to the financial cost of the makeup, exceeds any burdens the “Personal Best” policy imposed on men. One can thus question whether the policy was equally burdensome on men and women.
A second objection is that it is hard to see how a makeup requirement that applies to women but not men is completely free of sex stereotyping. In Price Waterhouse the court stated that “gender must be irrelevant to employment decisions,” and yet clearly the female bartenders would not have been required to wear makeup but for their sex. Judge Pregerson argued that:

Harrah’s regarded women as unable to achieve a neat, attractive, and professional appearance without the facial uniform designed by a consultant and required by Harrrah’s.  The inescapable message is that women’s undoctored faces compare unfavorably to men’s, not because of a physical difference between men’s and women’s faces, but because of a cultural assumption – and gender-based stereotype – that women’s faces are incomplete, unattractive, or unprofessional without full makeup.
                 
Pregerson seems to arguing that even though differential makeup expectations for men and women are rooted in cultural practices and traditions, the practices themselves are rooted in non-egalitarian assumptions about women. Thus, Harrah’s cannot claim that its policy is free of stereotypes just because it reflects common differences in the way men and women dress.  
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