Three Theories of Justice 

    First, a little set-up: Justice is normally thought of as a subset of the moral or the ethical.  Issues of justice are moral issues, but not all moral issues are issues of justice.  We also often think about justice in legal terms (as when we refer to the "Justice System"), but it is a mistake to think that legal justice and moral justice are entirely distinct.  A system of Legal Justice that grossly and routinely violated people's rights would hardly be worthy of the name - it would be an unjust "justice" system.  We routinely use moral criteria to evaluate the law. 
    Issues of legal justice, however, tend to be about retributive and compensatory issues.  Aristotle distinguished three kinds of justice: retributive justice (which has to do with the punishment of crimes), compensatory justice (which has to do with compensating people who are the victims wrongdoing), and distributive justice (which has to do with assigning benefits and burdens).  We are going to be focusing on distributive justice.  Here, there is a large "macro" level question that is of interest in Business Ethics: Is a capitalistic free market system just?  Given the fact that capitalism results in some people having a lot (e.g. Bill Gates), and other people having next to nothing (e.g. the homeless), what is it that makes the system that has such results just and fair?  Note that some of the first things we might say in defense of free market capitalism don't seem quite right.  We might argue that in free markets, everybody ends up with what they deserve. (i.e. Bill Gates deserves his billions, and homeless people deserve their poverty.)  This seems not to be true in all cases, though.  Some people, through their hard work and talent, are able to do well for themselves under free market capitalism, and their rewards seem deserved.  But surely there are others who work hard and end up not well off, and there are those who contribute relatively little and yet by luck or other means end up very well off.  Besides, it is not obvious in virtue of what we deserve to be well off or not: hard work, intelligence, contribution to society, making money for our employers, etc.  My point thus far is simply that the justice of our system is in need of some justification.  We should also think about smaller "micro" level questions: is our present progressive tax system fair?, Is it just that CEOs often make hundreds of times more than the average worker in their firms?, Is it just or fair that some businesses are given big tax breaks to locate or stay in our state (e.g. Nissan, Howard Industries)?, Is it fair that the several of the heirs to the Walmart fortune are among the very richest people on the entire planet, while the average Walmart "associate" may need to go on food stamps to make ends meet?  Etc., etc. 

Utilitarianism 

    The basic Utilitarian approach to justice is to maintain that when we act to maximize net utility, we are also acting justly (and vice versa).  Thus, while utility maximization and justice are distinct concepts, in practice, achieving one also achieve the other; justice and utility converge.  On the face of it, this does not seem to be a very plausible position.  It is easy to think of scenarios where doing the just thing might not maximize net utility, and vice versa.  Nonetheless, Utilitarian attempts to reconcile these two notions have a long and interesting history, and it is important to understand something about them.  To the extent that economists are concerned about the justice of capitalism (and admittedly, justice is not typically their main concern), they tend to think about it as Utilitarians. 
    One of the most important Utilitarian defenses of the free market is also one of the oldest: Adam Smith's.  Smith argued that, in a nutshell, free market capitalism is both utility maximizing and just.  In a free market, I am able to freely pursue my own self-interest, but in order to further my economic self-interest, I must make a product or a service that people want and I must do so in a way that is at least competitive with what my rivals have to offer.  If I really want to make a lot of money, I must do whatever I do better than my competition.  By striving to make more for myself, everyone ends up better off overall.  My competitors might be hurt, but this is offset by the fact that I have made my consumers better off by providing them with a better product or a better price.  Thus, through the process that Smith referred to as the "invisible hand," my pursuit of my own self-interest results in an outcome that was, as he says, "no part of my original intention" - everyone (overall) is made better off, and the result is also just.  I make lots of money by providing a better product, which likewise helps consumers.  Otherwise, we may assume they wouldn't have bought my product in the first place. 
    Smith's argument is elegant and compelling, but not without problems.  The nub of his contention is that free market choices based on self-interest are also utility-maximizing and just, at least in the long run.  This obviously does not hold in cases where people pursue their self-interest in ways that are flagrantly unlawful and immoral.  (Think Enron - the results were neither just nor utility-maximizing.)  But Smith limits his thesis of the invisible hand to cases in which people stay within the law and common moral decency. (This thus excludes the Enron crowd.)  There are at least three more serious problems: 1) Smith's argument works best in cases where there is perfect competition (or something close to it).  When a business that holds a monopoly position in a market pursues its self-interest, the result may well be higher prices to everyone, and/or an inferior product, and a reduction in overall utility.  To correct the problem, we need competitors that will drive the prices down, but for various reasons, this does not always happen.  (Perhaps the start-up costs involved in becoming a competitor are very high.) 2) The problem of externalities is that Smith's argument works best when the costs of producing a product are reflected in its price. (When such a cost is not so reflected, we have an "externality.")  Imagine two manufacturing plants, one of which is very safe because it has invested a lot in safety equipment, the other of which is not and many workers suffer serious injuries there.  Unless the second plant is forced (e.g. by gov't regulation) to either improve its safety or compensate workers who are hurt working there (e.g. a workman's comp. program), then other things being equal, it will beat the first "safe" company in the marketplace, because some of its costs of production (the injuries suffered by workers, which are externalities), need not be passed on to consumers.  Though the company itself and the consumer would benefit from telling the injured workers "tough luck," an increase in overall utility and justice would not be the result, it seems, if a suitably large number of workers are seriously hurt. 3) The problem of Prisoner's Dilemmas is that there are some situations where the rational pursuit of self-interest leads to less than optimal results, utility-wise.  Prisoner's dilemmas (and other analogous scenarios) show that sometimes the best result comes about not through free and open competition, but by cooperation.  Since cooperation between competitors can be fleeting and unstable, often here too some government intervention is required to get everybody back on track to utility and justice.  (All three of these issues, by the way, are often in play when liberals and conservatives have disagreements in particular cases concerning the government's regulation of business.  Both sides agree, though, that some departure from a purely free market is necessary for optimal results.)  All of these issues pertain to Adam Smith's Utilitarian justification of the free market.  (That's the macro-level issue I described earlier.) 
    Drawing some quick conclusions: it seems plausible to think that some regulated version of capitalism enhances utility more than the other alternatives we know about.  This is a fairly weak claim, though, in the sense that this does not yet tell us much about which departures from a pure free market are justified in Utilitarian terms. Some would be, surely, but there are complex empirical issues involved here.  The claim that the free market is just, however, seems to need more of an argument than Smith provides.  Simply because a state of affairs is utility-maximizing overall doesn't mean that it is either just or fair.  Indeed, this seems to be the big problem with the whole Utilitarian approach to justice: justice is neither coextensive with nor the necessary result of maximizing net utility.  The Utilitarian strategy, in other words, seems to mix apples and oranges.  To make this point more clearly, think about whether Utilitarianism can make sense of justice in some smaller "micro-level" contexts, such as a case where a business "outsources" jobs overseas.  Is it utility-maximizing when companies move operations abroad?  Well, it's not obvious (to me at least) what the answer is.  Or, perhaps we should say that it will depend very much on the particulars.  This sort of behavior tends to lower prices for consumers and enhance corporate profits.  (That's the good side.)  But it tends to depress American wages in general and has very bad consequences for those workers who are laid off.  It's effect on foreign countries is also mixed.  Some people get jobs, which lifts their standard of living, and this may indirectly raise wages for other foreign workers.  On the other hand, these workers tend not to be paid particularly well, their working conditions are likely worse than that experienced by American workers, and their may be bad environmental side effects, which negatively impact others.  Etc., etc.  But some of what the Utilitarian will find very important here - e.g. the effect on American consumers - seems to be irrelevant from the point of view of justice.  If we're worried about whether or not a company treated its American workers fairly, what difference does it make whether or not American consumers benefited?  Likewise, if we're worried about whether a company is being just to its foreign workers, the impact of the company's actions on other foreign workers seems beside the point.  And this sort of problem reappears in many other cases.  Basically, even in cases where Utilitarianism seems to give the right answer, justice-wise, it often does so for the wrong reasons, or at least partially irrelevant ones. 

Rawls 

    Rawls's seminal work, A Theory of Justice, appeared in the early 1970's.  Written in part as a rebuttal to the Utilitarian writers that had dominated Anglo-American philosophy up until then, Rawls attempts to articulate a distinctively Kantian theory of justice.  The guiding idea behind his theory is that what is just is what would be rationally chosen from a position of fair equality.  This position, which Rawls calls the "Original Position" (OP), is a position of fair equality, Rawls thinks, because the deliberating parties are situated behind a "Veil of Ignorance" (VI).  VI blinds people to the sort of biases that often produce injustice.  Each person behind VI is ignorant of what he or she will be like when the veil is "lifted": whether male or female, black or white, old or young, rich or poor, religious or non-religious, and so forth.  People are also to be ignorant of their particular conceptions of the good, e.g., whether they prefer a life full of risk-taking and arduous challenges to a life of relative serenity and security.  People do know the basic facts about human beings who live in societies.  They know, for example, that people need food and shelter, medical care, education, self-respect, and so forth - the sorts of things that tend to be needed and desired no matter who one happens to be. (Rawls calls these "primary goods.")  They also know general facts, like the fact that children tend to turn out better when raised in loving and supportive homes, and how a market system works.  In OP, behind VI, the parties are to deliberate about and choose the principles that will structure the basic institutions of the society which they will then live in.  People in the original position are to reason self-interestedly, but because they ignorant of particular facts about themselves, Rawls thinks that genuinely impartial and just principles will be the result.  Such impartiality, he thinks, is crucial for justice.  Rawls is not saying, of course, that people should or ever could be in OP.  The argument is hypothetical: justice here and now is achieved when society approximates what would be accepted in OP. 
    Rawls argues that people in the Original Position would unanimously accept two principles.  (When you think about it, there's no reason their decisions would be anything but unanimous, since all possible sources of disagreement are eliminated by VI.)  The first, the principle of Equal Liberties, asserts that each person is to have the most extensive system of basic liberties compatible with like liberties for everyone else.  By "basic liberties," Rawls has in mind chiefly the sorts of things we think of as Constitutional Liberties: the right to vote, freedom of conscience, freedom of assembly, free speech, and so forth.  Why would parties in the OP choose this principle?  Well, no matter who you are, you would want such liberties.  Moreover, it would be foolish to allow these liberties to only some and not others (e.g., a system where Christianity was the only religion that was legal), since you might end up on the short end of the stick. (e.g. a Muslim)  Rawls's second principle pertains not to basic liberties, but to social and economic inequalities.  You might think that the argument here will parallel that for the basic liberties and that people will only accept egalitarianism, so that they will not end up worse off than others.  But sensitive to economic theory as he is, Rawls argues that this is not so.  People would accept inequalities of income, for instance, if such inequalities improved the lot of everyone, even those folks who earn the least. (The rising tide that lifts all boats.)  Thus, Rawls's second principle of justice is: Social and economic inequalities are to be arranged so that they are both, a) attached to offices and positions open to all under conditions of fair equality of opportunity, and b) to the advantage of the least advantaged.  The second part here, 2b, is what is known as the Difference Principle.  If even the worst-off person benefits from allowing differences in income, for example, (compared to his or her situation under an egalitarian distribution), then there's no good reason not to opt for the differences.  No one in OP, however, would allow privileged positions to be available only to those from a certain class (e.g., Irish descendants or landowners).  Thus, 2a says that the various social roles and positions have to be open to everyone. 
    Rawls intends his principles to apply to the basic institutions of society, which means that he is thinking about things at a very abstract and general level.  Take our "macro" question: whether some version of free market capitalism is just.  It seems that under the general "rising tide" hypothesis, Rawls will favor some version of capitalism.  But the capitalism that he favors is likely to be highly regulated (not "laissez-faire"), and may be in some ways closer to the democratic socialism practiced in many Western European countries than it is to ours.  Capitalism, in general, raises the standard of living, but it also tends to produce many "have-nots".  So in addition to government regulation of the sorts of things businesses can do, he would advocate a significant social "safety net" for people on the bottom.  The inequalities the capitalism produces have to work to the advantage of even the least advantaged, and pure capitalism rarely does this on its own.  Now, perhaps it is not obvious why people in OP would reach this conclusion.  If I don't know whether I might turn out to be shuffling around at a minimum wage job or living high on the hog as a capitalist success story, why not just opt for laissez-faire capitalism and hope that I'm one of the lucky few?  The reason is that Rawls argues that for people in OP, the rational strategy would be what he calls "maximin" (maximize the minimum).  When we're talking about life prospects it's rational for me to try to set things up so that no matter who I turn out to be, I don't get shafted.  (Things might be otherwise if we were talking about betting strategies in a one-night card game.)  As a result, people at the top of the heap might not end up as well off, but that's a rational trade-off to make.  The fact that parties in OP are pursuing what amounts to a "disaster-avoidance" strategy makes their reasoning conservative and is important reason why things must work to the advantage of the least advantaged.  But there is also a moral argument going on here, which is also one connection with Kant's theory: Rawls agrees with Kant (and disagrees with Utilitarians) that it is wrong that anyone be treated merely as a means.  Were society to allow some to do worse so that others could do better, it would be, in effect, treating those worse off merely as a means to others' enhanced welfare.  While Rawls does not specifically address particular government regulatory policies, it is plausible to think that he would favor things like the minimum wage law (having a law that requires everyone to be paid at least a minimum figure), progressive taxation, social security, and so forth. 
    It is important to say something briefly about Rawls's principle 2a.  Equal opportunity, for Rawls, means more than just an absence of discrimination.  As he thinks about it, none of us really deserve to be born smart or dull, talented or not, athletic or not, born into good families or not, etc.  One of Rawls's arguments against a Libertarian scheme of the sort we see in Nozick is that Libertarianism allows people's life prospects to depend very much on these sort of factors - how smart you are, whether your parents instilled a good work ethic in you, whether you were able to go to good schools, etc.  Such differences between people are, from a moral point view "arbitrary," Rawls says.  By this he means that no one could ever deserve to be born with better or worse results from life's "natural lottery".  Everyone deserves that the system try to overcome these natural differences so that everyone has a decent shot at living the life he or she chooses.  It is unjust, for example, to allow poor kids to be sent to public schools that are (on average) worse than schools that kids born into rich neighborhoods attend, and the proper solution is not to make the good schools worse, but to make the bad ones much better.  (Again, Rawls does not talk about social issues at this level of specificity, but I am trying to illustrate what the spirit of his view suggests.)  There is, again, a Kantian flavor to this thought.  What matters (or should matter) is not whether you're talented or smart or good-looking or whatever, but the fact that you are a person, and as such are entitled to a legitimate shot to lead the kind of life that you choose for yourself.  There is another connection with Kant here that is perhaps a little more difficult to see, but I will take a stab at it:  Recall that Kant's second formulation forbids using people for purposes to which they do not consent as rational beings.  The main thrust of Rawls's theory is to say that it is unjust to treat people according to principles to which they do not consent as rational beings.  (Hopefully you can see the superficial similarity there.)  What is interesting about Rawls is the way he fleshes out the notion of "consent as a rational being".  What we consent to as rational beings, for Rawls, is what we would consent to from OP - that is the perspective that best represents our nature as both morally rational and self-interestedly rational beings.  OP represents our moral rationality by situating us behind VI, which takes away our particular biases.  OP represents our self-interested rationality by allowing us to choose principles that best serve our interests.  Still, moral rationality takes precedence because we are behind VI before we get to make self-interestedly rational choices. 

Nozick 

    Nozick's most famous work, Anarchy, State and Utopia, was written at least in part as a response to Rawls.  Nozick critiques both Rawls and Utilitarianism for advocating "patterned," "end-state" and "historical" principles of justice.  From Nozick's perspective, the justice of a distribution cannot be determined simply by looking at the results of the distribution.  What matters is how it came about.  The Utilitarian advocates reallocations that enhance overall utility, and the Rawlsian would also favor some redistributions, specifically those that work to the advantage of the least advantaged.  But neither, according to Nozick, makes the result necessarily just.  Rather, justice is achieved when two principles have been satisfied: the principle of just acquisition, and the principle of just transfer.  The former applies to acquiring things that are not previously owned, that is, to original acquisitions.  I own something I invent, for example, including the right to patent my idea and sell it at a profit, if no one else has previously patented the idea.   However, most tangible things, at least, are currently owned by someone.  We can come to legitimately own them if the transfer of property rights from one party to another is just, and it is just so long as the transfer is voluntary, basically.  As long as the transaction is not the result of coercion or fraud, it will be just, and whatever results from just initial acquisitions and transfers is itself just.  This is the point of Nozick's well-known Wilt Chamberlain example - even if Wilt ends up being a very rich fellow, he is entitled to what he gets because it was the result of various just transfers.  (Note that this is a little different from the idea that Wilt deserves his money because he is a great basketball player.  As far as Nozick is concerned, he is entitled to his money because others voluntarily paid to see him play, and this would be true even if he were a mediocre basketball player and the spectators, in that sense, didn't get their money's worth.  I'm trying to point out the difference between two different senses in which we sometimes say things are deserved or earned.) 
    Another way to put Nozick's point would be to say that justice consists of respecting people's rights.  Of course, virtually everyone (including Utilitarians and Rawls) agrees with this much - the key is what these rights are.  For Nozick, the right that is paramount is the right to liberty.  When government steps in to transfer wealth from the rich to the poor, for example, it violates the property rights of those who are well-to-do.  Property rights are one aspect of the right to liberty, since a property right is the right to do what you choose with something that you own.  When the government taxes you, it takes your money whether or not you consent, which is, from Nozick's perspective, a violation of your liberty rights.  So too with Social Security (people should be free to save for their retirement or not as they choose), the minimum wage (it violates the liberty rights of both workers and employers for the government to mandate that everyone must be paid at least some set figure, because people are no longer free to strike deals for less than that), public schools, and in fact, almost everything our government now does.  Nozick is a Libertarian, and Libertarians generally support only the most minimal forms of government.  Government has a role in securing our national defense (although what our government actually spends on defense is very much more than any Libertarian would advocate), maintaining the roads, supplying a basic police force to ensure that our liberty rights are protected from criminals, and that is about it.  (Some Libertarians believe that even this is too much, and think for example that all roads should be privately owned money-making ventures, paid for by tolls or some other means.) 
    While Rawls can be usefully understood as trying to (more or less) justify our present system - or that which is sometimes referred to as "the welfare state" - it is difficult for me to even imagine what our society would look like following Nozick's principles alone.  Nozick would support capitalism in its "laissez-faire" form.  It seems quite likely that such a system would concentrate wealth in the hands of a few more than it already does, since for example there would be little of our present anti-monopoly legislation (which is generally justified on Utilitarian grounds), and public schools have been as responsible as anything for the existence of the middle class.  Perhaps society would be in many ways closer to what it was in the robber baron days - or perhaps not.  As it was for Rawls, there is also a Kantian underpinning to Nozick's thought (as well as a healthy dose of John Locke).  If we think of the second Formula of the Categorical Imperative as saying, above all, that people are never to be subjected to things to which they do not consent, something in the vicinity of Nozick's theory seems to follow, politically.  How then, if they are both Kantians of a sort, do Rawls and Nozick reach such opposed conclusions about justice?  One way to think about is that Nozick is concerned to respect the consent of flesh and blood people in society; Rawls thinks that the consent that matters most is that given in OP. 
  

